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APPELLANT'S REPLY BRIEF

Appellee's Answering Brief, Page 2, refers to the

decree of divorce granted to Appellee from her husband,

Marshall Reno Matley, the bankrupt herein, by the State

Court, and to the fact that the property here in question

was awarded by the State Court to Appellee.

This decision of the State Court in the divorce pro-

ceeding rendered on May 16th, 1941, some six months

after the filing of the petition in bankruptcy herein on

the 24th day of October, 1940, can not possibly afiFect

the present case. Furthermore, it will be noted that

in the Stipulated Statement of Facts herein filed (Tran-

script, p. 55) the following appears:

"That said G. E. Myers, as receiver or trustee was

not a party in said action and the question of the

respective rights of said petitioner and said G. E.

Myers as receiver or trustee were not litigated there-

in."

It will also be noted that the State District Court did

not hold that the property was a homestead, but merelv

stated that the property occupied by Appellee and

"claimed as a homestead" be awarded to Appellee.
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REPLY TO APPELLEE'S ANSWERING BRIEF

Pages 1 to 31 Inclusive.

Appellant's Opening Brief is based upon the assump-

tion that the question involved in the case at Bar is:

i

"Could the property in question, under the laws of

the State of Nevada, have been levied upon and

sold on October 24th, 1940, the date of the fihng

of the petition in bankruptcy."

(Appellant's Opening Brief, p. 17.)

Appellee apparently admits that this is the vital ques-

tion to be decided in that, on page 3 of her Answering

Brief, Appellee says:

"As is necessarily conceded by Appellant, the ques-

tion is whether, under the Nevada law, the home-

stead was entitled to exemption as of the time the

petition was filed against her husband."

Although both parties are in agreement as to the ques-

tion involved, each takes a radically different position

with reference thereto. Thus, Appellant contends:

(a) That the trustee, under Section 70a of the Bank-

ruptcy Act, is vested by operation of law, with the title

of the bankrupt as of the date of the filing of the petition

in bankruptcy to all property which, prior to the filing

of the petition, he could by any means have transferred

or which might have been levied upon AND SOLD
UNDER JUDICIAL PROCESS AGAINST HIM;



Verna May Malley 3

and that under Section 70c of the Bankruptcy Act the

trustee, on the date of the fiHng of the petition in bank-

ruptcy, was vested with all the rights, remedies, and

powers of a judgment creditor holding an execution

duly returned unsatisfied, whether or not such a credi-

tor actually existed.

(b) That under the laws of the State of Nevada a

declaration of homestead must be filed to prevent the

sale of property upon execution issued to a judgment

creditor.

(c) That the Bankruptcy Act automatically there-

fore vested the title to property upon which no home-

stead declaration had been filed prior to the filing of the

petition in bankruptcy in the trustee, even though there

had not been an actual sale of the property, since under

the Nevada laws the trustee, in the position of a judg-

ment creditor, could, on the date of the filing of the peti-

tion in bankruptcy, have sold the property due to the fact

that no homestead declaration had been filed thereon.

On the other hand, Appellee takes the position in her

argi' I nt, pages 2 to 31 of 7\ppellee's Answering Brief,

that:

(a") "Under the Nevada law * * * the home-

stead may, and in this case did, exist before the filing of

the ori^al declaration. The homestead in Nevada does

not require such filing to create the homestead. The

homestead itself, and the exemption rights in it, existed
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at the time of the fiHng of the bankruptcy petition. Ex-

cept by Mrs. Matley's abandonment of her rights, the

bankrupt or the creditors could not have deprived her of

the exemption."

(Appellee's Answering Brief, p. 5.)

(b) "In Nevada a homestead exists prior to a formal

declaration."

Appellee's Answering Brief, p. 5.)

(c) "A homestead de facto has been consistently

recognized by the cases. Such homestead is deemed to

exist independent of recordation."

(Appellee's Answering Brief, p. 8.)

Appellant, in his Opening Brief, pages 18 to 27, dis-

cusses and analyzes the following sections of the Nevada

Constitution and Statutes:

Nevada Constitution, Article 1, Section 14.

Nevada Constitution, Article 4, Section 30.

Nevada Compiled Laws, 1929, Section 3360.

Nevada Compiled Laws, 1929, Section 8844.

Nevada Compiled Laws, 1929, Section 3315.

Reference to the Table of Authorities in Appellee's

Answering Brief shows that the only other Nevada

Statute quoted by Appellee is Nevada Statutes, 1941,

page 186, Section 112, reading as follows:

"Upon the return of the inventory or at any time

thereafter during the administration, the court or
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judge, of his own motion, or on application, shall

set apart for the use of the family of the deceased all

of the personal property which is exempt by law

from execution, and shall set apart the homestead,

as designated by the general homestead law then

in force, whether such homestead has theretofore

been selected as required by said law, or not, and

the property thus set apart shall not be subject to

administration.'*

This Statute merely provides that in certain estates of

deceased persons the court shall set aside the homestead

regardless of whether or not it had been selected and a

declaration of homestead filed as required by law, and

hence has no possible bearing upon the question here

involved.

Since both Appellant and Appellee agree that there

is only one question involved here, to-wit: "Whether or

not Appellee is entitled to a homestead exemption where

her declaration of homestead was not filed until after the

adjudication in bankruptcy," and that the Nevada law is

controlling. Appellee's contention must stand or fall by

the interpretation placed upon the foregoing statutes by

the Nevada Supreme Court. The only Nevada cases

cited by Appellee to sustain her position are:

Hawthorne v. Smith, 3 Nev. 182

1st Nat'l Bank v. Meyers, 150 Pac. 308

Porch V. Patterson, 39 Nev. 251, 156 Pac. 439

Child V. Singleton, 15 Nev. 461
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1st Nat'l Bank v. Meyers (rehearing) 161 Pac. 929

Elder V. Williams, 16 Nev. 423

Elder v. Frevert, 18 Nev. 446

Edgecomb v. His Creditors, 19 Nev. 149

The case of Hawthorne v. Smith, 3 Nev. 182, was de-

cided under that section of the statutes corresponding

to Section 3315 of the Compiled Laws of Nevada, the

court holding that since the Nevada law provided "that

the homestead * * * to be selected by the husband

and wife * * * shall not be subject to forced sale on

execution or any final process from any court * * *"

that where a declaration of homestead was filed after

attachment, but prior to actual sale, that "as the law is

totally silent as to the time when a selection shall be made

of the homestead, declares no penalty for failing to select,

makes no reservation in favor of liens acquired before

selection, but simply says that when selected it shall be

exempt from forced sale, we are forced to the conclusion

that after the selection is made and filed for record, no

levy upon or sale of the homestead property can be legal-

ly made, except for those classes of debts mentioned in

the Constitution".

By no stretch of the imagination can this case be said

to hold that a judgment creditor can not sell property

that was in fact a homestead if, at the time of sale, it had

not been so selected by the filing of a declaration of

homestead. Appellant concedes that under the Nevada

law the filing of a declaration of homestead at any time

before sale by an attaching creditor will prevent such
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sale, but contends that under the Bankruptcy Law, since

the property could have been sold on the day of the filing

of the petition in bankruptcy, no declaration of home

stead having been filed on that day, title thereto auto-,

matically vested in the trustee.

The major portion of Appellee's argument is based

on the assumption that Section 8844 of the Compiled

Laws of Nevada provides that a homestead shall be ex-

empt even though no declaration of homestead had been

filed, and Appellee relies on this contention to escape the

rule laid down by the Nevada Supreme Court in the case

of Lachman v. Walker, 15 Nev. 422, which case is care-

fully analyzed by Appellant in his Opening Brief on

pages 15 and 28.

It will be remembered that Section 8844 is a general

statute stating what property shall be exempt from execu-

tion, and reads substantially as follows:

"The following property is exempt from execution,

except as herein otherwise specifically provided:

1. Chairs, tables, desks, and books to the value of

two hundred dollars, belonging to the judgment

debtor.

2. Necessary household, table, and kitchen furni-

ture belonging to the judgment debtor * * * *

3. The farming utensils or implements of hus-

bandry of the judgment debtor, not exceeding in
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value the sum of one thousand dollars; also, two

oxen, or two horses, or two mules, * * * *

4. The tools or implements of a mechanic or arti-

san necessary to carry on his trade ; the notarial seal,

records, and office furniture of a notary public
^£. 4^ 4{, 4£.
•?¥ W W W

5. The cabin or dwelling of a miner or prospector,

not exceeding in value the sum of five hundred

dollars; also, his sluices, pipes, hose.
i^ Jff •!£• 4£-
•Jv* W TV TV"

6. Two horses, two oxen, or two mules, and their

harness, and one cart or wagon, one dray or truck,

one coupe, one hack or carriage for one or two

horses, or one motor vehicle, by the use of which a

cartman, drayman, truckman, huckster, peddler,

hackman, teamster, or other laborer habitually earns

his hvmg * * * *

7. Poultry not exceeding in value seventy-five

dollars.

8. The earnings of the judgment debtor for his

personal services rendered at any time within thirty

days next preceding the levy of execution or at-

tachment * * * *

9. All Fire engines, hooks and ladders "TV* -Tr TT

10. All arms, uniforms, and accouterments re-

quired by law to be kept by any person, and also one
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gun, to be selected by the debtor.

11. All courthouses, jails, public offices and build-

ings * * * *

12. All material not exceeding one thousand dol-

lars in value, purchased in good faith for use in

the construction, alteration, or repair of any build-

ing * * * *

13. All machinery, tools and implements neces-

sary in and for boring, sinking, putting down, and

constructing surface or artesian wells; * * * *

14. All moneys, benefits, privileges, or immunities

accruing or in any manner growing out of any life

msurance * * * *

15. AND THE HOMESTEAD AS PROVIDED
FOR BY LAW.

16. The dwelling of the judgment debtor occupied

as a "home for himself and family, where said dwel-

ling is situate upon lands not owned by him."

No article, however, or species of property men-

tioned in this section is exempt from execution is-

sued upon a judgment to recover for its price, or

upon a judgment of foreclosure of a mortgage or

other lien thereon."

Three of the Nevada cases cited by Appellee deal with
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this section. On page 23 of Appllee's Answering Brief,

Appellee says:

"Hereinabove we cited Elder v. Williams, Elder

V. Frevert, and Edgecomb v. His Creditors. While

those cases dealt with Section 8844. Nevada Com-

piled laws, before the homestead was added to the

property listed in the section, they show conclusively

that the property was made presently exempt by the

section, even though at any given time it had not

been formally claimed as such or pointed out."

An examination of these cases will show that the fore-

going conclusion of Appellee is entirely unwarranted.

The case of Elder v. Williams, 16 Nev. 423, merely held

that the fraudulent concealment of non-exempt property

equal in value to the property claimed as exempt did not

deprive the debtor of an otherwise valid claim of exemp-

tion. The particular exemption considered in this case

was whether or not a certain team of horses was exempt

under paragraph 6 of Section 8844, which question, in

turn, involved the determination of whether or not the

plaintiff was a teamster who habitually earned his living

by the use thereof. In its dicta the court said that in the

event a teamster habitually earning his living by the use

thereof, had more than two horses, he had the right,

under the foregoing section, of selecting any two horses

that he desired as exempt.

In the case of Edgecomb v. His Creditors, 19 Nev. 149,

the decision of the court was merely to the effect that



Verna May Matle-y 1 I

the business of a livery stable keeper is plainly distin-

guishable from that in which cartmen, draymen, truck-

men, hucksters, peddlers or hackmen are engaged and

that a hvery stable keeper is not an "other laborer", as

mentioned in paragraph 6 of this statute.

Likewise, the case of Elder v. Prevert, 18 Nev. 446,

deals only with paragraph 6 of Section 8844 of the Com-

piled Laws of Nevada.

None of these cases in any way referred to a home-

stead and hence, can not possibly bear on the question

here involved, especially since paragraph 6 of Section

8844 definitely states that certain articles used by certain

people in a certain manner are exempt, whereas para-

graph 15 of Section 8844 exempts the homestead "as

provided for by law", thus requiring further investiga-

tion into the law to determine what the law provides

with reference to the homestead.

Appellee further advances the argument that para-

graph 15 of Section 8844, being adopted after the de-

cision in the case of Lachman v. Walker, 15 Nev. 422,

which required recordation of a declaration of home-

stead in order to exempt property from sale by creditors,

changed the entire policy of the Nevada law and made a

homestead in fact absolutely exempt though no declara-

tion had been filed. Such an argument, however, is

untenable in view of the fact that the Constitution of

Nevada, Article 4, Section 30, says:
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"A homestead as provided by law shall be exempt

from forced sale under any process of law."

Consequently, Section 8844 of the Compiled Laws of

Nevada added nothing to the Nevada law in this respect,

but merely included in the listing of property which was

exempt under a general exemption statute, property that

always had been exempt under the Constitution, to-wit:

"The homestead as provided by law."

As Appellant set forth in his Opening Brief, pages 18

to 27, Section 8844 is merely a general statute enumer-

ating all types of exemptions, and by the use of the words

"as provided for by law" as just mentioned, which words,

as mentioned above, are likewise used in the Constitu-

tion of the State of Nevada, Article 4, Section 30, re-

quires reference to other sections of the statutes to deter-

mine what provisions for the exemption of a homestead

have been made, and must be applied in connection with,

and in harmony with, the direct statute with reference to

homesteads, to-wit, Section 3315 of the Nevada Com-

piled Laws, which was quoted in full by Appellant in

his Opening Brief, page 23, and which provides that:

"The homestead * * * to be selected by the husband

and wife * * * shall not be subject to forced sale on

execution * * * ^^-j selection shall be made by

* * "^ declaring their intention in writing to claim

the same as a homestead * * * And from and after

the filing for recordation of said declaration the husband

and wife shall be deemed to hold said property as joint

tenants."
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Appellee also cites the case of Child v. Singleton, 15

Nev. 461, which is discussed in the case of First Nat'l

Bank v. Meyers, 150 Pac, 308, 161 Pac. 929, wherein the

conclusion reached in the case of Child v. Singleton is

explained by a particular statute existing at that time,

and it is noted that in view of the change in the law, the

doctrine of the case of Child v. Singleton is no longer

applicable.

The only two remaining Nevada cases cited by Ap-

pellee in her argument, pages 2 to 31 of her Answering

Brief, are:

First Nat'l Bank v. Meyers, 150 Pac. 308; 161 Pac.

929

Porch V. Patterson, 39 Nev. 251, 156 Pac. 439.

Both of these cases deal with the particular Nevada

statute (Sec. 3360, N.C.L. 1929) which prevents a hus-

band by his own act, such as mortgaging or deeding,

from alienating or conveying a property used as a home-

stead without the consent of the wife, but does not in any

way control the rights of creditors to take or sell property

on execution sale.

Appellee argues very ingenuously that the Nevada

law with reference to the rights of judgment creditors

is established by these cases. Perhaps the simplest and

most effective way of answering Appeellee's argument

is to refer to the words of the court in the cases them-

selves, wherein the court definitely points out that they

are not considering questions such as are being con-
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sidered in the case at Bar. For example, the Nevada

Supreme Court, in denying a petition for rehearing in

the case of First Nat'l Bank v. Meyers, 161 Pac. 929, says

on page 930:

"IN THE CASE AT BAR IT MUST BE RE-

CALLED THAT WE ARE NOT DEALING
WITH THE QUESTION OF FORCED SALE
OF A HOMESTEAD UNDER EXECUTION
OR BY FINAL PROCESS FROM ANY COURT
FOR ANY DEBT OR OBLIGATION. We are

dealing exclusively with the right of one spouse

to alienate a homestead without the joint consent of

the other. We are dealing here solely with the

question of the validity of an instrument made by

the husband without the knowledge, consent or

acquiescence of the wife, by which instrument the

former alienated at least to the extent of a mortgage,

the home which had been at all times and was then,

openly and notoriously occupied by, and was the

only place of abode for himself, his wife, and his

family."

Again, on page 932 in this case, the court says:

"RECORDATION MAY BE AND, IN FACT,

IS NECESSARY TO GIVE NOTICE TO ALL
THE WORLD OF THE SELECTION OF THE
HOMESTEAD TO EXEMPT IT FROM
FORCED SALE UNDER EXECUTION. But

to exempt it from alienation by one spouse without
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the consent of the other, in the absence of specific

constitutional or statutory provision, why should

such be necessary?"

Likewise, it should be noted that most of the cases

cited by Appellee were decided after the decision in the

case of Lachman v. Walker, 15, Nev. 422, but made no

attempt to overrule or reverse the rule laid down in that

case.

There is no need for Appellee to argue by analogy or

to attempt to determine what she would like the law of

Nevada to be, since the Nevada law on this particular

question being here considered has been definitely estab-

lished by the Supreme Court of the State of Nevada,

in the case of Lachman v. Walker, supra, and in the case

of McGill v. Lewis, 116 Pac. (2d) 581. It will be re-

called that the Supreme Court of Nevada, in the case of

Lachman v. Walker, 15 Nev. 422, on page 923, says:

"This appeal is from that judgment, and but one

question is presented for our consideration, viz: Is

compliance with the first section of the homestead

statute (Comp. L. 186), in relation to the manner

of selection, a condition precedent to the exemption

therein provided, when, as in this case, the premises

are actually occupied as the home of the judgment

debtor, and might have been selected and held as a

homestead according to the provisions of the

statute.^"
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The Court further said, on page 424:

"In this case no declaration has ever been filed, and

we have not the slightest doubt that the property is

not exempt. THE STATUTE ONLY EXEMPTS
A HOMESTEAD WHICH HAS BEEN SELEC-

TED ACCORDING TO ITS PROVISIONS.
'The homestead * * * to be selected * * *

shall not be subject to forced sale. * * * Said

selection shall be made by either husband or wife,

or both of them, * * * declaring their intention

in writing to claim the same as a homestead.' THE
LAW DOES NOT COMPEL ANY PERSON
TO HAVE HIS PROPERTY BECOME A STA-

TUTORY HOMESTEAD, AGAINST HIS

WILL, BUT REQUIRES HIM TO DO CER-

TAIN THINGS IN ORDER TO ENJOY ITS

BENEFITS."

Furthermore, this rule has not, as counsel contends,

been in anywise afiFected by subsequent Nevada decisions

or by enactments of new statutes since, the Nevada Su-

preme Court, as late as August 30, 1941, reaffirmed the

doctrine of the Lachman v. Walker, supra, when the

court, in the case of McGill v. Lewis, 116 Pac. (2d) 581,

said:

"TO SECURE THE BENEFITS OF THE CON-
STITUTIONAL AND STATUTORY PROVI-

SIONS EXEMPTING THE HOMESTEAD
FROM FORCED SALE UNDER PROCESS OF
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LAW, (With certain exceptions not here perti-

nent), IT IS NECESSARY THAT A DECLA-
RATION OF HOMESTEAD BE FILED FOR
RECORD AS PROVIDED IN SECTION 3315,

N.C.L. 1929. LACHMAN V. WALKER, 15

NEV. 422. THE CASE LAST CITED WAS
NOT OVERRULED IN FIRST NAT'L BANK
OF ELY V. MEYERS, 39 NEV. 235, 150 P. 308;

Id., 40 NEV. 284, 161 P. 929. In that case, it is

true, no declaration for homestead was filed for

record but the question before the court was not as

to the exemption of the homestead from forced sale

;

it was whether the husband alone could mortgage

the homestead occupied by him and his family."

It will be noted that both the Lachman vs. Walker

and McGill v. Lewis cases involve the identical question

here involved and directly hold that a declaration of

homestead must be filed to prevent sale on execution.

Appellee argues that McGill v. Lewis, supra, is not in

point because she says, on page 29 of her Answering

Brief:

"the court was dealing solely with a judgment roll

which showed a faulty declaration and the fact that

the claimants resided in another county from where

the premises were situated."

However, in this case judgment creditors had noticed

the property for sheriff's sale. Two days before the sale



18 C. E. M\)ers vs.

the declaration of homestead was filed. The question

involved was whether or not this declaration prevented

the creditors from proceeding with their forced sale. If

Appellee's position is correct that the Nevada law recog-

nized a homestead de facto and that the homestead ex-

isted merely by occupancy, and that under Section 8844

N.C.L. the homestead was exempt regardless of the

filing of a declaration of homestead, our Supreme Court

in this (McGill v. Lewis, supra) case would have had no

reason to consider whether or not the particular declara-

tion that was filed complied with the law, since the

homestead would have been exempt anyhow, and re-

gardless of the filing of a declaration. However, the

Supreme Court did determine that the declaration of

homestead filed did not comply with the law and that

therefore the property was not exempt. And in this

connection, on page 583, the court says:

"This court agrees with appellants that our constitu-

tional and statutory provisions relating to home-

steads should be liberally construed, BUT THE
RULE OF LIBERAL CONSTRUCTION CAN
BE APPLIED ONLY WHERE THERE IS A
SUBSTANTIAL COMPLIANCE WITH
THOSE PROVISIONS."

The court having found that the declaration of home-

stead did not substantially comply with the statutory

requirements for such a declaration, held that the pro-

perty was not exempt.
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Thus it will be seen that although Appellee goes to

great length attempting to set forth what she would like

the Nevada law to be, there can be no actual question as

to what the Nevada law actually is, as applied to the

case at Bar, since the Nevada Supreme Court, in each

of these cases, definitely holds that a declaration must

be filed in order to prevent the sale under execution by

creditors.

The Nevada law being thus established that the home-

stead exemption was not complete or established on the

date of the filing of the petition in bankruptcy, the doc-

trine of White V. Stump, 69 L. Ed. 301, Coopman v.

Citizens State Bank, 153 Fed. (2d) 815, and Georgouses

V. Gillen, 24 Fed. (2d) 292, is absolutely controlling in

this case.

We again call attention to the words of the United

States Supreme Court in the case of White v. Stump, 266

U.S. 310, 69 L. Ed. 301, as follows:

"The bankrupt's right to control and dispose of the

estate terminates as of that time, (the date of the

filing of the petition in bankruptcy), save only as

to 'property which is exempt' (Sec. 70a). THE
EXCEPTION, as its words and the context show,

IS NOT OF PROPERTY WHICH WOULD OR
MIGHT BE EXEMPT IF SOME CONDITION
NOT PERFORMED WERE PERFORMED, but

of property to which there is, under the State law,

a present right of exemption, — one which with-
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draws the property from levy and sale under judi-

cial process.

"THE LAND IN QUESTION HERE WAS
NOT IN THAT SITUATION WHEN THE
PETITION WAS FILED. It was not then ex-

empt under the State law, but was subject to levy

and sale. ONE OF THE CONDITIONS ON
WHICH IT MIGHT HAVE BEEN REN-
DERED EXEMPT HAD NOT BEEN PER-

FORMED. Under the State law the fact that the

other conditions were present did not suffice. The

concurring presence of all was necessary to create

a homestead exemption."

Likewise, the Ninth Circuit Court, in the case of

Georgouses v. Gillen, 24 Fed. (2d) 292, said:

"Citing the amendment of 1910 to section 47 of the

Bankruptcy Act (11 U.S.C.A. Sec. 75) to the effect

that a trustee in bankruptcy is deemed to be vested

with all the rights and remedies of creditors holding

a lien on the bankrupt's property, etc., appellants

argue that the trustee has only a lien upon the pro-

perty of the estate, and that, therefore, under the

Arizona statute, differing in that respect from the

Idaho law, the subsequent filing of the homestead

claim defeats this as well as other liens. But that

is to misapprehend the scope and purpose of the

amendment. Under section 70a, the trustee, upon

his appointment and qualification, is 'vested by op-



Verna Ma^ Malley 2 1

eration of law with the title of the bankrupt, as of

the date he was adjudged a bankrupt,' excepting

only exempt property. In other words, without

further or other proceeding, upon the trustee's quali-

fication he steps into the shoes of the bankrupt, tak-

ing his title and succeeding to all his rights. In re

Britannia Mining Co. (CCA.) 203 F. 450. But

in the practical administration of the law it was

found that for the protection of creditors in certain

contingencies it was necessary that the trustee be

also invested with the rights and powers which

creditors having specific liens might have exercised

but for the institution of bankruptcy proceedings.

Hence the amendment to section 47, which in no

wise diminishes the title vested in him by virme of

section 70a, but under certain conditions places him

in a position superior to that which he would occupy

merely as a grantee or successor in interest of the

bankrupt. 2 Collier on Bankruptcy (13th Ed.) p.

1053.

WE ARE THEREFORE OF THE OPINION
THAT, WHEN THE HOMESTEAD CLAIMS
HERE WERE FILED, THE TITLE TO THE
PROPERTY AND THE RIGHT OF POSSES-

SION THEREOF HAD PASSED BEYOND
THEIR REACH."

Appellant contends that there is no question but that

the decisions in the case of Lachman v. Walker, supra,

and McGill v. Lewis, supra, a declaration of homestead
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must be filed to prevent the sale of property by attach-

ing creditors. On October 24th, 1940, the date of the

filing of the petition in bankruptcy this declaration had

not been filed. Consequently, although it is possible

that had the declaration been filed the property would

have been exempt in the case at Bar, it was not on that

day exempt from sale by attaching creditors. Something

remained to be done, to-wit, the filing of a declaration of

homestead. Under the authorities quoted above as long

as the right to exemption had not been perfected under

the State law and as long as anything remained to be

done in order to perfect this right, the property imme-

diately vested in the trustee, and no subsequent filing of

the declaration could avail Appellee anything, since any

title that she might have had prior to the filing of the

petition in bankruptcy had passed to the trustee just as

much as if the property had been sold and title conveyed

to a third party by actual sale.

REPLY TO APPELLEE'S ANSWERING BRIEF

PAGES 31 TO 46 INCLUSIVE

This portion of Appellee's Answering Brief is directed

to the second point raised by Appellant in his Opening

Brief, pages 34 to 37, to-wit: WHETHER THE DEC-

LARATION OF HOMESTEAD UNDER THE
FACTSSTIPULATED WAS SUFFICIENT

UNDER THE NEVADA LAWS.

Section 3315 N.C.L. 1929, is quoted in full in Appel-

alnt's Opening Brief, page 23. Briefly, this section pro-

vides:
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"The homestead * * * to be selected by the

husband and wife, or either of them, or other head

of a family, shall not be subject to forced sale on

execution * * * Said selection shall be made

by either the husband or wife of both of them, or

other head of a family, declaring their intention in

writing to claim the same as a homestead. Said

declaration shall state when made by a married

person or persons that they or either of them are

married, or if not married, that he or she is the head

of a family, and they or either of them, as the case

may be, are, at the time of making such declaration,

residing with their family, or with the person or

persons under their care and maintenance, on the

premises, particularly describing said premises, and

that it is their intention to use and claim the same

as a homestead, which declaration shall be signed by

the party or parties making the same, and acknowl-

edged and recorded as conveyances affecting real

estate are required to be acknowledged and re-

corded; * * ^ *"

The Court's attention is particularly directed to the

following words of the above statute:

"Said selecion shall be made by either the husband

or wife or both of them, or other head of a family,

declaring their intention in writing to claim the

same as a homestead."

Since the statute uses the words "or other head of a
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family" it is clear that the statute contemplated that the

person making the declaration should be the head of a

family.

Also, to the following words from said statute

:

"Such declaration shall state when made by a mar-

ried person or persons that they or either of them are

married, or if not married, that he or she is the head

of a family, and they or either of them, as the case

may be, are, at the time of making such declaration,

residing with their famliy, or with the person or

persons under their care and maintenance, on the

premises."

These words apparently require that the person mak-

ing the declaration, whether it be husband or wife, or

other head of a family, as the head of the family should

be residing on the premises, together with other mem-

bers of the family of which declarant is the head.

The Court's attention is also specifically directed to the

Stipulated Facts in this case, Transcript, pages 52 to 54,

reading as follows:

"That the bankrupt and said Verna May Matley

were married on the 22nd day of April, 1931, and

that the property located in Reno, Nevada, upon

which homestead was claimed, was acquired from

their earnings after their marriage and was com-

munity property. Subsequently, they constructed

a home on said property.
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That after building said residence, the same was

occupied by the said bankrupt and his said wife as

a home for approximately one (1) year and two (2)

months and until 1936, when the bankrupt and his

wife worked at his father's ranch near Wadsworth,

Nevada, and about April, 1940, the bankrupt and

his wife removed from Wadsworth to Fernley, Ne-

vada, as a business venture, where the bankrupt

acquired an equity of about $500.00 in a ranch and

acquired and operated a combination butcher shop,

vegetable and country grocery store, the said ranch

furnishing products which were disposed of in the

store and butcher shop; that during said business

venture, the parties occupied said ranch and the

bankrupt's wife testified that they considered such

occupancy temporary and rented the Reno property

in the meantime with the intention of holding and

returning to it, and that at all times she and the

bankrupt considered the Reno property to be their

home.

That during the summer of 1940 the petitioner and

her husband, the bankrupt, separated as a result of

matrimonial difficulties; that the petitioner left

Fernley and returned to Reno in July of 1940 and

requested the tenants of said property to vacate the

same as she desired to occupy it; that the tenants

thereof vacated the same on October 21st, 1940, and

the petitioner moved into the premises on or about

October 22nd, 1940.
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That the petitioner was residing in said house on

October 24th, 1940, the date of the fihng of the

petition in bankruptcy herein, and on November

20th, 1940, the date of the recordation of petitioner's

declaration of homestead; that the petitioner and

her husband, the bankrupt herein, have no children,

and that during the occupancy of said dw^elling by

the petitioner beginning on October 22nd, 1940,

and continuing until after the filing of petitioner's

declaration of homestead on the 20th day of No-

vember, 1940, a divorce action was pending between

the petitioner and her said husband, the bankrupt

herein, and that petitioner occupied said house alone

during said period; that during said period recon-

ciliations were believed possible and attempted by

the parties but were unsuccessful; that on May 16,

1941, Verna May Matley was granted a decree of

divorce from her husband, the bankrupt herein, on

the grounds of extreme cruelty, * * *
"

Although the form of Appellee's declaration of home-

stead complies with the statute, from the foregoing

stipulated facts it is clear that the actual facts did not

warrant the making of such a declaration by Appellee.

During the four years preceding the bankruptcy Ap-

pellee had resided on the premises only two (2) days,

to-wit, October 22nd and 23rd, 1940. During the re-

mainder of such period the premises had been rented,

and that during most of that time Appellee and her

husband had been living on ranch property belonging

to them. Prior to the Declaration of homestead filed by
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Appellee, and at any time during the preceding four

years an application could have been filed by either the

bankrupt or the Appellee to set aside the ranch property

as a homestead, and there could have been no question

as to the its validity, since Appellee and her husband

were living together and were actually residing on said

ranch premises. On the date the petition in bankruptcy

was filed Appellee's husband was occupying the ranch

property and Appellee was occupying the property here

in question. It would seem that if either property was

entitled to be declared to be a homestead, it would be

the ranch property.

The stipulated facts further show that Appellee's so-

called residence on the premises here in question had been

for a period of only two days prior to the filing of the

petition in bankruptcy, and that Appellee, in order to

make her declaration that she was residing on the pro-

perty, had to depend upon a few days' residence on the

premises acquired by herself after she had separated from

her husband.

Furthermore, the stipulated facts clearly show that

Appellee was residing on the property alone and that

at the time she made her declaration, under oath, had no

right to state that she was residing on the property with

her family, as she did state. While Appellee was granted

a decree of divorce from her husband, the fact of the

matter was that the matrimonial domicile for almost

four years had been on the ranch property, and it was

Appellee who left the matrimonial domicile. Under
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such circumstances Appellee could not possibly claim

that the mere fact that she was residing on the property

carried with it a change of the matrimonial domicile to

the extent that she was justified in claiming that her

husband, which was the only family she had, was resid-

ing on the property here in question with her at the time

she filed her declaration of homestead, especially when

a divorce action was actually pending between them at

such time.

In Appellant's Opening Brief authorities were cited

for the purpose of showing that the courts will look be-

yond the mere form of a declaration to the actual facts,

and that a declaration will be deemed to be insufficient

if it is not justified or supported by the facts. These

authorities clearly show that Appellee was not the head

of a family to the extent that she was qualified to file

any declaration of homestead.

Hutchenrider v. Smith, 228 S.W. 989

Morgan v. Cunningham, 186 Pac. 309

Morley v. Morley, 230 Pac. 645

In re Beals, 1 Fed. Supp. 27

Davis V. Miami Beach B. & T. Co. 128 So. 817

Jordan v. Jordan, 132 So. 166

Washington B. & T. Co. v. Carrier, 152 So 560

Tanton v. State Nat. Bank of El Paso,

43 S.W. (2d) 957

The Nevada law on this question is clear. The Ne-

vada Supreme Court, in the case of McGill v. Lewis,
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supra, holds directly that a declaration of homestead

stating that the McGills were the owners as a home of

the premises thereinafter described, and that it was their

intention to use and claim the same as a homestead, does

not comply with Section 3315, N.C.L. 1929, "which

provides that a declaration of homestead shall state that

the husband and wife are, at the time of the making of

the declaration, residing with their family on the pre-

mises," and that where it appeared that the husband and

wife and their family were not residing on the premises

the declaration was insufficient. In this case, the court

states

:

"This court agrees with appellants that our consti-

tutional and stamtory provisions relating to home-

steads should be liberally construed, but the rule of

liberal construction can be applied only where there

is a substantial compliance with those provisions."

CONCLUSION

In conclusion Appellant respectfully directs the

Court's attention to the Opinion of the Referee in Bank-

ruptcy, (Transcript, p. 15 to 38.) Appellant feels that

the Opinion of the Referee in Bankruptcy is an extremely

clear, able and exhaustive analysis of the law applicable

to this proceeding and that the conclusions reached by

the Referee are sound law, based upon irrefutable logic,

and consequently, that the Opinion of the Referee in

Bankruptcy should be sustained and that the Opinion
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and Decision of the United States District Court should

be reversed.

Respectfully submitted this 14th day of May, 1942.

Painter, Withers & Edwards

By: T. L. Withers

Attorneys for Appellant.


